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OPINION

Factual Background

On March 23, 1998, The petitioner, James Harold Crawford, entered an Alford plea’ to six
(6) counts of attempted incest and six (6) counts of attempt to commit rape. He was sentenced as
aMultiple Range 2 Offender to six (6) years for the attempt to commit incest convictions and eight
(8) yearsfor theattempt to commit rape convictions. These sentences wereto run concurrently with
each other, but consecutively to two other convictions that are not included in the record. The
petitioner never filed an appeal of his sentence.

OnMarch 20, 2002, hefiled aPro Se Petition for Relief from Conviction or Sentence. This
was his first petition of this nature. He based his petition on two grounds for relief, attorney
misrepresentation and DNA anaysis under Tennessee Code Annotated section 40-30-403. On
March 27, 2002, the trial court entered an order dismissing all of the petitioner’s issues except for
those relating to DNA testing. The trial court also stated that the petitioner needed to file an
amended petition regarding the DNA testing to set out “with clarity his position, theory, and factual
basis.” The trial court gave the petitioner forty-five (45) days within which to file the amended
petition.

The petitioner filed an amended petition. Regarding the DNA test, the petitioner stated the
following:

It was clearly established that Petitioner gjaculated and left sperm stains in the
alleged crime scene, i.e., his house. Specificaly: a comforter and quilt in state
possession contain sperm stains. The State’ s theory wasthat said stains came from
alleged unlawful sexual intercourse between Petitioner and Victim. Petitioner’s
theory was that (A) any sperm DNA belonging to him came from having lawful
sexual intercourse with his wife at the time, (B) any other person’s sperm DNA
present in Petitioner’ s house and bedroom linens would prove that the Victim was
sexually active - with other men - at the time she falsely accused him of sexual
assault and (C) if the other man’s sperm DNA came out of Petitioner’ sthen-wife, it
would provide her motivefor encouraging fal se sexual allegationsagainst Petitioner.

Thebasisfor Petitioner’ sallegation that the stainswould show multiple malesis(A)
his personal review of the records RECENTLY obtained from hisformer attorneys

1Thistype of pleaisnamed after North Carolinav. Alford, 400 U.S. 25,91 S. Ct. 160, 27 L. Ed. 2d 162 (1970),
in which the United States Supreme Court discussed the right of an accused to plead guilty in his best interest while
protesting his actual innocence.




... and the prelimeinary [sic] test results conducted by the State. (B) his personal
reasonable knowledge that the victim was sexually active at the time she falsely
accused him of sexual assault. Appointed counsel would be able to consult with
Scientific Expertsto verify Petitioner’ sbasis. (C) Petitioner’ s persona knowledge
that he did not unlawfully assault the Victim sexually.

The State’ sinvestigation did resultin stains being found on two itemsfrom Petitioner
and Victim’shome, to-wit: Quilt and Comforter. Said itemsare currently in State’'s
possession, custody and control.

After reviewing the petitioner’ samended petition, thetrial court entered an order on May 22, 2002
appointing counsel, directing the State to respond to the DNA issue and setting an on-record
conference. After holding an on-record conference on December 17, 2002, thetrial court dismissed
the remaining issues in the petitioner’s petition for post-conviction relief. The petitioner filed a
Notice of Appeal on January 9, 2003.

The petitioner arguestwo issuesin thisappeal: (1) wasit proper for thetrial court to dismiss
the portions of the Post-Conviction Petition without ahearing or appointing counsel, which were not
related to DNA testing upon the grounds that the statute of limitations had expired? and (2) was it
proper for the trial court to dismiss the petitioner’ s request for DNA testing pursuant to Tennessee
Code Annotated section 40-30-401 without a hearing?

The post-conviction court’s findings of fact are conclusive on appeal unless the evidence
preponderates otherwise. See Statev. Burns, 6 S.W.3d 453, 461 (Tenn. 1999). During our review
of the issue raised, we will afford those findings of fact the weight of ajury verdict, and this court
is bound by the court’s findings unless the evidence in the record preponderates against those
findings. SeeHenley v. State, 960 SW.2d 572, 578 (Tenn. 1997); Alley v. State, 958 S.W.2d 138,
147 (Tenn. Crim. App. 1997). ThisCourt may not reweigh or re-eval uatetheevidence, nor substitute
itsinferencesfor those drawn by the post-conviction court. See Statev. Honeycutt, 54 SW.3d 762,
766 (Tenn. 2001). However, the post-conviction court’s conclusions of law are reviewed under a
purely de novo standard with no presumption of correctness. See Fieldsv. State, 40 S.W.3d 450,
458 (Tenn. 2001).

Dismissal of Non-DNA |ssues

The petitioner first argues that the trial court should not have dismissed the portions of his
petition not related to the DNA issues without appointing counsel or conducting a hearing. The
petitioner’s counsel concedes that the petitioner’ s petition was well outside the one year statute of
limitations. Thetrial court entered the petitioner’ s judgments of conviction on April 6, 1998. The
judgments became final on May 6, 1998. The petitioner did not file his petition until March 20,
2002, ailmost four years later.



Tennessee Code Annotated section 40-30-202 sets out when a petitioner may petition for
post-conviction relief. Tennessee Code Annotated section 40-30-202 states in part:

() Except as provided in subsections (b) and (c), a person in custody under a
sentence of acourt of thisstate must petition for post-conviction relief under thispart
within one (1) year of the date of the final action of the highest state appellate court
to which an appeal istaken or, if no appeal istaken, within one (1) year of the date
on which the judgment became final, or consideration of such petition shall be
barred. The statute of limitations shall not be tolled for any reason, including any
tolling or saving provision otherwise available at law or equity. Time is of the
essence of the right to file a petition for post-conviction relief or motion to reopen
established by this chapter, and the one-year limitations period is an element of the
right to filesuch an action andisacondition uponitsexercise. Except asspecificaly
provided in subsections (b) and (c), the right to file a petition for post-conviction
relief or a motion to reopen under this chapter shall be extinguished upon the
expiration of the limitations period.

(b) No court shall havejurisdiction to consider apetition filed after such timeunless:
(1) the claim in the petition is based upon a final ruling of an appellate court
establishing a constitutional right that was not recognized as existing at the time of
trial, if retrospective application of that right isrequired. . . .

(2) Theclaim in the petition is based upon new scientific evidence establishing that
such petitioner isactually innocent of the offense or offensesfor which the petitioner
was convicted; or

(3) The claim asserted in the petition seeks relief from asentence that was enhanced
because of aprevious conviction and such conviction in the casein which the claim
isasserted was not aguilty pleawith an agreed sentence, and the previous conviction
has been held subsequently invalid, . . . .

Tenn. Code Ann. § 40-30-202(a) & (b).?

In hisoriginal petition, the petitioner argued several grounds for post-conviction relief. He
argues that his conviction was based on an unlawfully induced guilty plea, on the use of a coerced
confession, on the use of evidence gained pursuant to an unconstitutional search and seizureand that
he was denied the effective assistance of counsel. In his brief, his appellate counsel admits that he
cannot find any legal authority to support the petitioner’ s claim of an unlawfully induced guilty plea
or the use of a coerced confession to toll the statute of limitations. We agree with the petitioner’s
post-conviction counsel that the unlawfully-induced guilty plea and the coerced confession

2Tennessee Code Annotated section 40-30-202(c) discusses the filing of more than one petition for post-
conviction relief. Thisisthe petitioner’s first petition, therefore, we do not include it in our analysis.
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arguments do not fall within the exceptions listed by Tennessee Code Annotated section 40-30-
202(b) to toll the statute of limitations.

However, the petitioner’s appellate counsel argues that a hearing should be held on the
petitioner’ s attorney misrepresentation argument. In hisoriginal petition, the petitioner argued that
he was denied his fundamental constitutional right to present a defense because of attorney
misrepresentation. He stated that his trial counsel “never explained to Petitioner that police
wiretapping of his telephone conversation with the alleged victim was in violation of 18 U.S.C.
2511(1)(a) and such cassette tape recording was illegal and inadmissible” He also stated that his
trial counsel did not present a motion to suppress the cassette tape under 18 U.S.C. 2511(1)(a) and
2515. For this reason, the petitioner believes that his trial counsel misled him to plead guilty by
telling him that al constitutional challenges to the cassette tape had been presented.

The petitioner relieson Burford v. State, 845 S.W.2d 204 (Tenn. 1992), Sandsv. State, 903
S.\W.2d 297 (Tenn. 1995), and Williams v. State, 44 S.\W.3d 464 (Tenn. 2001), to support his
argument. In all three of these cases, our supreme court decided that the statute of limitations for
post-conviction relief could betolled inthefactual situations presented. In Burford, the petitioner’s
sentence was being enhanced by previous convictions that had subsequently been declared invalid,
but not in time for him to meet the statute of limitations for filing his post-conviction petition.
Burford, 845 SW.2d at 208. Our supreme court stated that because the petitioner was in a
procedural trap, the petitioner’ s due processrightswould beviolated by not allowing atolling of the
statute of limitations and the filing of a post-conviction petition. Burford, 845 S.W.2d at 208-09.

In Sands v. State, 903 S.W.2d 297 (Tenn. 1995), our supreme court analyzed Burford and
set out the basic rule derived from Burford and how to go about applying this rule in future cases.
The supreme court stated:

[11t will be helpful to summarize the basic rule to be derived from Burford: that, in
certain circumstances, due process prohibits the strict application of the post-
conviction statute of limitations to bar a petitioner’s clam when the grounds for
relief, whether legal or factua, arise after the “final action of the highest state
appellate court to which an appeal istaken” —or, in other words, when the grounds
arise after the point at which the limitations period would normally have begun to
run. In applying the Burford ruleto specific factual situations, courts should utilize
athree-step process: (1) determine when the limitations period would normally have
begun to run; (2) determine whether grounds for relief actually arose after the
limitations period would normally have commenced; and (3) if the grounds are
“later-arising,” determine if, under the facts of the case, a strict application of the
limitations period would effectively deny the petitioner a reasonable opportunity to
present the claim. In making thisfina determination, courts should carefully weigh
the petitioner’s liberty interest in “collateraly attacking constitutional violations
occurring during the convictions process,” Burford, 845 SW.2d at 207, against the




State' sinterestin preventing thelitigation of “ staleand fraudulent claims.” 1d. at 208.

Sands, 903 S.\W.2d at 301. However, after going through thisanalysis, the supreme court concluded
that the statute of limitations had not been tolled in the Sands situation.

In Williams v. State, 44 SW.3d 464 (Tenn. 2001), the supreme court again held that the
statute of limitationswastolled by thefactual and legal situation of the petitioner. InWilliams, there
was some dispute over whether the petitioner’s trial counsel continued to represent him and how
much the petitioner actually knew about the progress of his appeals. The supreme court stated that
the gquestion was whether the petitioner had been “misled to believe that [his trial] counsel was
continuing the appeals process.. .. .” |d. at 471. The supreme court remanded the case to thetrial
court so it could determine whether the statute must be tolled due to possible attorney
misrepresentation. Id.

We now apply the Burford three-step analysis set out in Sands. Thefirst stepisto determine
when the statute of limitations would normally begin to run. The judgments on the petitioner’s
guilty pleas became final on May 6, 1998. He did not appeal his sentence. Therefore, pursuant to
Tennessee Code Annotated section 40-30-202(a), the statute of limitations began running on that
date.

The next step is to determine whether the grounds for relief actualy arose after the
commencement of the statute of limitations. The petitioner argues that he was misled by his
attorneys to plead guilty because his attorney did not successfully attack the alleged wire tap of a
conversation between the victim and the petitioner. He states that his attorney never explained to
him that police wire tapping of atelephone conversationisin violation of 18 U.S.C. § 2511(1)(a).
18 U.S.C. § 2511 was not amended between 1996 and 2002. Obviously, nothing arosein 18 U.S.C.
§ 2511 with regard to the petitioner’s claim after the statute commenced. Therefore, our anaysis
ends with this second step, and the statute of limitations should not be tolled in the petitioner’s
situation.

The petitioner likens his situation to that in Williams where there was a potential
misrepresentation by the petitioner’s counsel. However, the facts are much different in this case.
In Williams, the petitioner mistakenly believed that his counsel was attending to the petitioner’s
appedls; therefore, he did not make any efforts on his own in that regard. In this situation, the
petitioner did not appeal, received hisfilein 2002 and believed that histrial counsel did not represent
him properly. Our supreme court stated in Williams:

[W]e arenot holding that a petitioner may be excused from filing an untimely post-
conviction petition asaresult of counsel’ snegligence. Instead, thefocushereisonly
upon trial and appellate counsel’s alleged misrepresentation in failing to properly
withdraw from representation and in failing to notify the petitioner that no
application for permission to appeal would be filed in this Court.



Williams, 44 S\W.3d at 468, n.7. Thisappearsto limit claims of attorney misrepresentation tolling
the statute of limitationsto timeswhen counsel has made misrepresentationsdirectly related tofiling
adefendant’s appeal. That is clearly not the case here.

Therefore, thetrial court wascorrect in summarily dismissing astime-barred the petitioner’s
post-conviction claimsthat did not relate to DNA analysis.

Dismissal of DNA |ssues

The petitioner also arguesthat thetrial court erred in dismissing his post-conviction petition
with regard to the DNA analysisissueswithout ahearing. The petitioner contendsthat it ispossible
that DNA of athird person, or the petitioner’s ex-wife would aso show up on the quilt and/or
comforter tested before his plea. There are aso statements from the trial court conference that
implied the petitioner wastold by afellow inmate that the DNA sample could contain material that
only a sample from an African-American would contain.

Tennessee Code Annotated section 40-30-401, et seq. isknown asthe* Post-Conviction DNA
AnalysisAct.” Under Tennessee Code Annotated section 40-30-403, apetitioner may filearequest
for forensic DNA analysis in a petition for post-conviction relief at any time. Tennessee Code
Annotated section 40-30-404 goes on to state:

After noticeto the prosecution and an opportunity to respond, the court shall
order DNA anaysisif it finds that:

(1) A reasonable probability exists that the petitioner would not have been
prosecuted or convicted if exculpatory results had been obtained through DNA
anaysis,

(2) The evidence is till in existence and in such a condition that DNA
anaysis may be conducted;

(3) Theevidencewasnever previously subjected to DNA analysisor was not
subjected to the analysis that is now requested which could resolve an issue not
resolved by previous andysis, and

(4) The application for analysis is made for the purpose of demonstrating
innocence and not to unreasonably del ay the execution of sentence or administration
of justice.

Tennessee Code Annotated section 40-30-404 applies when the exclupatory results would not have
resulted in aprosecution or conviction. Tennessee Code Annotated section 40-30-405issimilar, but
applies when the results would have resulted in a more favorable verdict or sentence. Tennessee
Code Annotated section 40-30-405 states:

After notice to the prosecution and an opportunity to respond, the court may
order DNA anaysisif it finds that:

(1) A reasonable probability existsthat analysis of the evidence will produce
DNA results which would have rendered the petitioner’s verdict or sentence more
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favorableif the results had been available at the proceeding leading to the judgment
of conviction;

(2) The evidence is till in existence and in such a condition that DNA
anaysis may be conducted;

(3) Theevidencewasnever previously subjected to DNA analysisor was not
subjected to the analysis that is now requested which could resolve an issue not
resolved by previous andysis; and

(4) The application for analysis is made for the purpose of demonstrating
innocence and not to unreasonably delay the execution of sentence or administration
of justice.

The trial court did not hold a hearing, but rather a conference at which the petitioner was
present. In his presentation to thetrial court, the petitioner’s attorney stated the following:

[11f you'll recall, you gave me an opportunity to call and speak with the forensic
scientist who performed this original DNA test to determine if the newer testing
that’ s available today, the mitochondrial testing, might have some sort of an effect
asto bolstering some of the Defendant’ s claims, or at least investigating some of the
Defendant’s claimsin his Post Conviction Relief Petition.

If you'll recall, in that Petition, the Defendant has made one main allegation
about the possibility of other peoplehaving had sex onthiscomforter that’ sinvolved.
Andintalkingwith Mr. - - - - well, there’ stwoissues. The Defendant raised another
issue with me just now, back in thejail, and I [l address that, too.

Judge, what redlly got this going was when the Defendant was in prison, or
while he’ sbeen in prison, Dr. Ali wasin the same area, and advised the Defendant,
after looking at the DNA test, that the Defendant might want to look into thisalittle
more because one of the sights[sic] that they picked here, what came out of - - - - the
sperm that was located on the comforter, it contained material that only a person of
the black race could have. It could not be a Caucasian. And that’s what got Mr.
Crawford's curiosity going here, obviously. But | have talked with Mr. Joe Minor,
Specia Agent Forensic Scientist in Nashville, who ranthisoriginal test, and | talked
with him - - - - well, actually, Teresa Smith had talked with him, and then | talked
with him personally today, and he said that the sights that they test - - - - they run
their DNA tests on have nothing to do with race, period. Y ou couldn’t tell from that
whether you' re talking about a black person, white person, Asian, whatever. So
that’s- - - - | am satisfied that | cannot file any type of an Affidavit that would - - that
would encourage your honor to have testing, further testing for that purpose.

... The second thing that | asked Agent Minor was whether or not the new
testing would be able to support my client’ s claim that although hisDNA showed up
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there, that it could be because he was having sex at this specific place with someone
else other than the victim. And what Agent Minor had to say about that was alittle
more encouraging initially but I’ ll let Y our Honor weigh this. Agent Minor told me
that the RFL P testing that they used in 1995, when this test was run, was not capable
of picking up secondary DNA that had been located at asight [sic] earlier, aswell as
the mitochondrial tests that they do today can pick it up. The example that he gave
me was if you have afemale who has had sexual intercourse on one occasion with
one man, and sometime later she had sexual intercourse with - - - - on another
occasion with another man, in 1995 the RFL P method may not have picked up that
first man’s DNA; whereas now, in some circumstances, it can.

However, if you take that scenario and instead of looking at a woman's
anatomy for sperm samples and you go outside of her anatomy and you’ re looking
on a comforter for sperm samples, or in particular for the DNA of another woman,
assuming that - - that Mr. Crawford had had sex with another woman on this
comforter, he said that whileit is possible that the new testing might come up with
some minute remains of another woman’s DNA, he says the more likely and the
expected scenario would be that the numbers would ssimply increase against Mr.
Crawford. Now, that’swhat | wastold.

When ruling on the petitioner’ s post-conviction petition, the trial court stated:

I’m going to dismiss the DNA issue on, at best, it’s speculative, highly speculative
whether anything would be gained. Most of the Post Conviction matter isspokenin
termsof conclusionary allegations evidently based, in part, under somefellow that’'s
inthe - - - - hadn’t appeared before the Court, but purports to be a doctor, that says
you can tell black from white and race. Andjust what I’ ve got before me, I’'m going
to dismissthe DNA issue. | just don't see that there would be a gain indicating he
would beableto provehisinnocenceif | granted it, further DNA testing, or as set out
in the statute.

We agree with the trial court’s assessment. Tennessee Code Annotated section 40-30-404
and 405requireatrial court to determinethat additional DNA analysiswith afavorableresult would
have altered the prosecution or conviction. The comforter and the quilt were tested in 1995 before
the petitioner entered his Alford plea. Thetesting clearly showed that the petitioner’ sDNA wason
the comforter or the quilt. Wefail to see how additional testing proving that someone else’ s sperm
was on the comforter or quilt would lessen the potential of his guilt, when his DNA was found in
theoriginal tests. Inaddition, based upon what the petitioner’ scounsel stated, it scemsunlikely that
additional tests would show the petitioner’ s sperm was present on the comforter from having sex
with hisex-wife. According to what theforensic scientist told the petitioner’ s counsel it isunlikely
that it would show his ex-wife’'s DNA and even more likely that it would show more of his DNA.



These facts do not |ead to the reasonabl e probability required by the statute to alow further
DNA testing and possibletolling of the statute of limitations. For thisreason, we affirm thedecision
of thetria court.

JERRY L. SMITH, JUDGE
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